means "in the case of [a] . .. facility, any person owning or operating such facility . . . . Such term does not include a person, who, without participating in the management of a vessel or facility, holds indicia of ownership primarily to protect his security interest in the vessel or facility."" 1 Thus, Congress provided an exception to liability as an "owner or operator" of a contaminated site for persons, such as financial institutions, who hold "indicia of ownership" to protect their security interests and who do not "participat [e] in the management" of the sites. Because CER-CLA was hastily drafted and adopted, with resulting ambiguities left unclarified by the sparse legislative history, 2 it is unclear when lenders hold "indicia of ownership" and have not "participated in [ ] management" to be protected under the above "security interest exemption. "' 3 SARA indicates that Congress intended to hold a mortgagee who forecloses on a contaminated site liable for cleanup costs as the fee owner of the property.
14 By barring protection under the security interest exemption to foreclosing mortgagees, Congress attempted to encourage banks to investigate before lending to parties who handle hazardous wastes." 5 Accordingly, banks would then also monitor the debtor's site during the loan period to avoid holding an interest in contaminated collateral. REC. 31,969 (1980) (statement of Rep. Broyhill). 13. In describing the exemption to liability as an "owner," the legislative history states:
[The term "owner"] does not include certain persons possessing indicia of ownership (such as a financial institution) who, without participating in the management or operation of a vessel or facility, hold title either in order to secure a loan or in connection with a lease financing arrangement under the appropriate banking laws, rules, or regulations....
[A] financial institution which held title primarily to secure a loan but also received tax benefits as the result of holding title would not be an "owner" as long as it did not participate in the management or operation of the vessel or facility. H.R. REP. No. 172, 96th Cong., 2d Sess., pt. 1, at 36, reprinted in 1980 U.S. CODE CONG. & ADMIN. NEWS 6160, 6181. 14. In 1986, Congress amended the term "owner or operator" to exclude from liability state or local governments that "acquired ownership or control involuntarily through bankruptcy, tax delinquency, abandonment," or similar means, 42 U.S.C. § 9601(20)(D) (Supp. IV 1986) , and to hold liable "any person who owned, operated, or otherwise controlled activities at [the] facility immediately beforehand," 42 U.S.C. § 9601(20)(A) (Supp. IV 1986) . The fact that Congress did not at the same time amend the term also to exclude from liability lenders who acquire property through foreclosure indicates that it intended to hold them liable as owners. See Vollmann, Double Jeopardy: Lender Liability Under Superfund, 16 REAL EsT. L.J. 3, 11 (1987) .
15. For example, 42 U.S.C. § 9601(35)(A)-(B) (Supp. IV 1986) provides an "innocent landowner" defense that works in tandem with the third-party defense to protect owners who did not know or had no reason to know the site was contaminated at the time of purchase. Because the "due diligence" standards that defendants must exercise under this provision to discover whether a site is contaminated are extremely rigorous for commercial entities, the defense acts in effect as a means of creating incentives for safer waste handling and disposal. See Brandt, Contaminated Collateral: A New Subspecialty, AM. LAw., Oct. 1986, at 10 (upshot of innocent landowner provision is to encourage foreclosing mortgagees to conduct more environmental audits).
16. A bank may avoid liability as an owner by not foreclosing on a polluted site if the cleanup costs exceed the value of the collateral, thereby losing only the value of the collateral. It also may foreclose after government cleanup; however, a federal lien for reimbursement will encumber the property. 42 U.S.C. § 9607(1) (Supp. IV 1986) . Moreover, if the lender forecloses on a site, and thus becomes an owner, it is obligated under 42 U.S.C. § 9601(35)(C) to inform subsequent purchasers of environmental problems that occurred at the site. Thus, the lender may face great difficulty in selling CERCLA and SARA, however, leave lenders uncertain as to how much participation is required before a lender loses protection under the security interest exemption. A lender's control over a site's operations short of foreclosure could lead to liability as an operator. Congress did not elaborate on the meaning of "participating in the management" in the security interest exemption or in legislative history. 17 Courts have not yet developed a predictable method of determining when lenders will be liable as operators under CERCLA. 1 Liability for cleanup costs could run to hundreds of thousands of dollars and exceed the amount of the loan. 9 Without clear standards defining the degree of control a lender can safely exercise over the debtor's operations, banks will be deterred from monitoring sites. 20 Yet banks could greatly advance CERCLA's goals, particularly that of safe waste disposal, by assisting financially troubled debtors with potential environmental problems. Wary that they could hold contaminated collateral and be liable as the owner of a facility if they foreclose, banks already have been investigating debtors' sites before lending. 2 Although society benefits when banks examine facilities before lending, it can further benefit from the monitoring role that banks normally play during the loan term. For example, banks can examine the potential liability and solvency of a debtor with environmental problems, suggest that it hire experts to solve them, and disburse the funds needed to work them out, rather than declare a default hastily. But if lenders are unable to predict the scope of potential liability they may incur as constructive operators of the site, they property encumbered with a lien for cleanup costs.
17. Congress, however, did comment on the meaning of "operator" in the legislative history. This sheds light on the minimum that could be meant by "participating in the management," since management participation would apply only to deny a lender protection under the security interest exemption where liability as an operator was already established. Aug. 19, 1988 , at 1 (noting irony that the more lenders do to prevent contamination of properties to which they hold liens, the more likely they are to be stuck with bill).
21. See, e.g., Flagg, Toxic Waste Pockets Make Property Buyers Step Carefully; Costly Surprises May Lurk in Buildings, Underground, L.A. Times, Aug. 28, 1988, § 4 (Business) , at 7, col. 1 (to satisfy lenders, developers must go through "incredible hoops" to buy piece of property); Crain, Toxic Cleanup Liability Forces Lenders to Tighten Up, Den. Bus. J., June 6, 1988, § 1, at 15 (lenders are playing larger role in society, and are police force for hazardous materials; they are writing into loan commitments mandatory environmental audits and extensive ownership and usage histories on all commercial properties under financing consideration).
will refrain from aiding borrowers; moreover, they may simply choose not to lend." Without capital, businesses cannot afford to implement the waste reduction practices necessary to protect public health and the environment. 23 A narrow interpretation of the phrase "participating in the management" in the security interest exemption could encourage banks to monitor waste sites. Such an interpretation would benefit both banks and society: Banks would be more willing to engage in workouts to recover loans and thus would be more likely to ensure that small waste problems do not increase; at the same time, society would benefit because banks could help prevent future environmental harms through diligent monitoring. A broad construction of management participation, though consistent with the expansive interpretations generally given to CERCLA's liability provisions, would be short-sighted. It would discourage banks from monitoring and deprive society of further benefits that banks could provide during the loan term.
2 4 Moreover, a policy of imposing liability on banks because they are "deep pockets" is not supported by the statute, which explicitly exempts secured creditors from liability under certain conditions.
25
This Note proposes that courts applying CERCLA look to guidelines developed under analogous doctrines of lender liability in order to give shape to the scope of permissible involvement by banks in the activities of their borrowers. Section I sets out the current liability standards, discusses the need to develop the meaning of management participation to encourage monitoring, and explains why lenders are effective at monitoring their borrowers' environmental health. Section II provides a framework for interpreting the meaning of management participation by reference to the doctrines of equitable subordination and alter ego. 2 6 Through a cumulative test approach-a standard that looks to total domination rather than to a checklist of actions-these established doctrines can provide certainty by depicting the circumstances that have and have not led to findings of lender management control. With the confidence that they will not be held 20,994, 20,996 (E.D. Pa. 1985) .
26. Courts have interpreted CERCLA to impose strict, joint and several, and retroactive liability. See supra notes 7-9 and accompanying text. Thus, common law standards can be used to construe management participation. Burcat, supra note 22, at 528-31, 533, also notes the potential utility of alter ego doctrine and agency law principles.
[Vol. 98: 925 responsible for their borrowers' waste disposal practices under certain circumstances, banks will have a stronger incentive to lend prudently and to monitor diligently during the loan period, thereby advancing the goals of CERCLA.
I. LENDERS AS OPERATORS UNDER CERCLA

A. Current Liability Standards
Only one case so far has substantively addressed the problem of interpreting the term "participating in the management" under the security interest exemption. 27 In United States v. Mirabile, the court held on motions for summary judgment that a hazardous waste site owner's secured creditors, including one who foreclosed on the site, could be held liable for response costs only if they were involved in thefacility's operational, production, or waste disposal activities. 2 " The court did not construe "participating in the management" literally, but distinguished financial decisionmaking from it. Mirabile defined the financial ability to control business practices as management of the affairs of the site's actual owner or operator, 2 9 the exercise of which would not give rise to CERCLA liability. The court did not explain exactly what constituted management participation and financial control, but discussed the activities of the three creditor de- , 45 Bankr. 278, 288-89 (Bankr. N.D. Ohio 1985) , another lender liability case, the court found that the secured creditor had been totally removed from management, and therefore did not discuss the meaning of management participation under CERCLA. United States v. Maryland Bank & Trust Co., 632 F. Supp. 573 (D. Md. 1986) , focused on whether a foreclosing mortgagee was an owner of the site, but did not consider how a lender could be deemed an operator.
There have been few lender liability cases so far, mainly because the federal government has not pursued banks as a class the way it has pursued other potentially responsible parties listed under CERCLA's liability provisions. The government will bring an action against a bank when it believes that it has a valid reason and that the law is on its side: for example, when a problem site exists, the actual owner or operator cannot be found or is insolvent, the bank can be found and is solvent, and the bank acted in a way that could make it liable under CERCLA. For example, the Department of Justice has sued a lienholder of the assets of a bankrupt cloth printing company for response costs incurred, alleging that the secured lender controlled the company after the plant had already closed and thus is liable as an "owner or operator" when asbestos was released during the liquidation of assets. [Vol. 98: 925 fendants and whether those activities could be considered management participation." 0 Using principles of financial control and management participation, the court found that the activities of the foreclosing mortgagee, which had secured a building on the debtor's site against vandalism, inquired about the cost of disposing the property's drums, and visited the site occasionally to show it to prospective purchasers, were prudent and routine steps to secure the property against further depreciation. 1 On the other hand, the court denied the other secured creditor's motion for summary judgment, stating that a genuine issue of fact existed as to whether the bank agent who was on the debtor's advisory board engaged in the sort of management participation that would bring the bank within the scope of CER-CLA liability. It also suggested that insistence on certain manufacturing changes, reassignment of personnel, demand for additional sales efforts, determining the order in which orders were filled, and weekly site visitations might be characterized as involvement in the site's "day-to-day operations." 3 2 Although Mirabile's result appears reasonable, the court's fact-based approach does not provide the predictability banks need to continue to lend. A strict liability approach for banks could provide such certainty, but would be inconsistent with the purposes of the statute: Banks cannot be potentially responsible parties unless they are owners or operators.
30.
For instance, one bank described its involvement as "monitoring the cash collateral accounts, ensuring that receivables went to the proper account, and establishing a reporting system between the company and the bank." Id. at 20,997. The court reasoned that "this sort of activity would not give rise to CERCLA liability." Id. Because the debtor, a paint manufacturing company, disposed of hazardous wastes as an incident to its business operations, the court also limited its ruling "to financial institutions which provide funds to entities which dispose of hazardous wastes as a result of their business operations." Id. at 20,996 n.5.
31. The court also exempted from liability a secured creditor that provided "management assistance" including frequent visitations to the site to monitor liquidation of assets, required creditor approval prior to execution of contracts for management consulting services, and restricted certain financial dealings. Id. at 20,996. Because the secured creditor was the Small Business Administration, it is uncertain whether the court would have ruled the same way were the creditor not a government entity.
32. Id. at 20,997. In denying cross-motions for summary judgment in Fleet Factors, Judge Bowen stated:
I interpret the phrases "participating in the management of a... facility" and "primarily to protect his security interest," to permit secured creditors to provide financial assistance and general, and even isolated instances of specific, management advice to its debtors without risking CERCLA liability if the secured creditor does not participate in the day-to-day management of the business or facility either before or after the business ceases operation. United States v. Fleet Factors Corp., No. 687-070, order at 10 (S.D. Ga. Dec. 22, 1988) (emphasis in original).
Although the court could not extensively comment on what specific lender activities would constitute management participation, its judgment does support the propositions set forth in Mirabile. For instance, it found that the secured lender's pre-auction activities-refusing to advance additional funds because of an overadvanced account, collecting accounts receivable assigned to it, and checking on the credit of the debtor's customers before shipment of goods-did not rise to the level of participation in management to impose CERCLA liability. The disputed facts as to whether the lender was an "owner or operator" when asbestos was alleged to have been released during the liquidation of assets led the court to deny cross-motions for summary judgment by the United States and the lender.
Moreover, a broad liability standard would undermine CEROLA's goal of preventing future harm to the environment, as banks would be deterred from monitoring debtors involved in hazardous waste management.
B. The Need to Encourage Monitoring
Because a goal of CERCLA is to promote safe hazardous waste handling and disposal, courts should interpret the statute in a way that does not discourage banks from deterring reckless disposal practices. To encourage banks to become monitors, courts should adopt a high and predictable threshold of liability for banks. 33 Under a low liability threshold, the lender would quickly sever its relationship with a financially distressed debtor, accelerate loan payments, and try to recover the debt. 34 Under such a scenario, all parties are worse off: the debtor cannot afford to dispose of wastes properly, the lender may not fully recover the loan, and the environment will suffer until the government shoulders the cleanup costs. Such a result is precisely what CERCLA's liability provisions are designed to avoid. 3 5
C. Lenders as Quasi-EPA Monitors
This Note argues that lenders are effective monitors of the environmental health of their debtors. Expertise and the ability to spread risks are considerations that determine which parties make effective monitors. 6 Lenders, insurance companies, and the federal government are the possible candidates to monitor hazardous waste sites. Of the three, lenders are optimal because they have both the expertise to monitor the economic and environmental health of their debtors and the ability to spread the risks of cleanup costs. Although debtors are better risk avoiders because they can mitigate or prevent hazardous waste releases at the lowest cost, lenders, who are risk-averse, can insure against the risk more efficiently.
First, lenders are expert monitors: It is their business, and it furthers their interests, to collect information about debtors' operations before lend- REP. 47, 59 (1986) (current liability interpretation may force lenders to push borrowers handling hazardous wastes into bankruptcy rather than risk potential liability by engaging in normal workouts).
See Note, When a Security Becomes a Liability: Claims Against Lenders in Hazardous Waste
Cleanup, 38 HASTINGs L.J. 1261, 1295 (1987) (ambiguity of "participating in the management" term will impede lenders who wish to monitor debtor's use of security property; this result conflicts with CEROLA's purpose of encouraging private parties to involve themselves in safer waste disposal and to assist debtors in cleaning up hazardous wastes); see supra notes 20 & 22 and accompanying text.
36. In G. CALABRESI, THE CosTS OF ACCIDENTS 35-129 (1970), the author suggests that the party who can most cheaply avoid costs should be the one to bear the risk of loss. When parties are risk-averse, the party best able to bear or to insure against the risk should be held liable.
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The Yale Law Journal [Vol. 98: 925 ing, to monitor investments, and to police debtors' activities in order to protect their collateral. 3 " They bargain for these privileges through loan agreement covenants. 8 Banks do not monitor technical decisions involving pollution by examining fluids and discharges, in which banks are presumably unskilled, but rather examine the economic and environmental health of the company through loan covenants, in which banks are experienced. Therefore, they can be effective overseers."
Second, lenders are efficient risk spreaders. They assume the costs of monitoring their investment through interest rates, 40 and transfer to borrowers the costs of pre-loan audits. Lenders will prefer to bear the risk of loss 4 ' and ensure against "releases or threatened releases" of hazardous substances to satisfy due diligence requirements under the innocent landowner defense. 42 If debtors bore the risk of cleanup costs, lenders would still assume the risk that the debtor might underinsure or become insolvent. 4 3 Unless borrowers can get lower rates themselves, they will be indifferent towards paying the higher interest rates or transactions costs that lenders will charge to bear the risk of loss, since the borrowers would have had to insure against the risk in any event, perhaps at a higher price, 44 689, 706-11, 718-19 (1985) (firms lack incentive to insure fully when risks unknowable and liability exposure greatly exceeds their wealth).
44. See infra note 49 and accompanying text (high cost of insurance). 45. Smaller banks, such as savings and loans, could also monitor and spread risks, although their ability to do so would vary directly with their size. See Levmore, supra note 37, at 56 n.30. Smaller banks could still study a company's entire business plans and operations before lending, and obtain and evaluate information about a debtor's post-loan behavior. See Schwartz, supra note 37, at 11 n.28. The expected monitoring costs of any creditor, large or small, would vary inversely with the Lenders are better monitors than the federal government and insurance companies. Although the federal government effectively spreads risks through taxation, the Superfund budget is limited. 4 6 Also, the work of the Environmental Protection Agency (EPA) focuses primarily on response actions, and identification and preliminary assessments of potentially dangerous hazardous waste sites that will need Fund-financed cleanup efforts. The EPA budget for Superfund enforcement activities for 1989 is only $10.3 million.' Accordingly, the EPA is limited in its monitoring capabilities. Even if it had the budget and personnel to oversee the thousands of potential Superfund sites across the country, its ability to organize itself to monitor effectively is doubtful. 8 Finally, the EPA does not have the informational advantages that lenders have in monitoring particular properties to ensure compliance with environmental statutes and regulations. Because of the close debtor-creditor relationship, the lender can better help rescue debtors from potential environmental problems, while the EPA focuses on sites in need of cleanup.
Insurance companies can be effective monitors because they spread risks through premiums and are experts in collecting and evaluating information about the insured. Insurance for environmental liability, however, is expensive and difficult to obtain.'" Moreover, if lenders are to have debtors obtain insurance, they still assume the risk that debtors will misbehave, 5 " become insolvent, or underinsure. 5 1 informational advantage the creditor has in assessing a debtor's behavior. See Jackson & Kronman, supra note 40, at 1159-61 & n.62. The costs of monitoring would be passed on to the debtor, since the debtor would pay the lender for the benefit of being monitored.
Levmore observes that in a two-party transaction, the lender will monitor "as long as his cost of doing so is less than his expected benefit." Levmore, supra note 37, at 49. When many potential lenders/monitors exist, with overlapping interests, the problem of "freeriding"-whereby one lender will seek to reduce monitoring costs by relying on the efforts of others-could lead to undermonitoring. Also, overlapping interests could lead to duplicative efforts, and thus overmonitoring. 
A. Selecting an Existing Standard to Serve as a Guide
Given that certainty is required to encourage lenders to monitor the waste sites of their debtors, 52 courts should look to existing lender liability standards to give shape to the meaning of "participating in the management" under CERCLA. Of the various lender liability doctrines available, those dealing with a lender's "control" of its borrower are appropriate in determining the extent to which the lender may monitor the site of its debtor. 5 3 Equitable subordination and alter ego 5 " are the preferred doctrines involving lender control to provide such a standard to interpret management participation. 5 First, the doctrines provide reasonable cer-U.S. GEN. ACCOUNTING OFFICE, supra note 23, at 54-73 (contract interpretation of pollution coverage limits unsettled).
52. Clarity of legal standards is one factor that affects a lender's decision to extend credit and to monitor; magnitude of liability is another. The latter, however, is difficult to assess because environmental audits produce inherent uncertainties. See Cahan, supra note 38, at 37.
53. Those theories involving good faith, or lack thereof, do not accurately represent the relationship between lender and borrower contemplated in interpreting lender management participation under CERCLA. Those theories are less immediately applicable than "control" theories because they focus on whether banks were deceptive or dishonest when exercising rights under loan agreements. 600-08 (1983) (discussing good faith and notice under holder-in-due-course doctrine). Thus the analysis of whether the third-party financier and seller were sufficiently "closely connected" to be a single enterprise under the holder-indue-course theory, so that the financier would be liable for losses resulting from the seller's misconduct, does not serve as an appropriate framework to discern the scope of management participation under CER(LA. This is not to say that banks liable under "control" theories cannot be liable under doctrines involving fair play. See, e.g., State Nat'l Bank v. Farah Mfg. Co., 678 S.W.2d 661 (Tex. Ct. App. 1984) (corporate debtor establishes cause of action for damages against creditors for fraud and duress as well as interference with business relations). Also, lenders not liable under a "control" theory could be liable for lack of good faith. See, e.g., K.M.C. Co. v. Irving Trust Co., 757 F.2d 752 (6th Cir. 1985) (lender's power to demand repayment under financing agreement provision limited by obligation of good faith, even though indebtedness payable on demand). This Note, however, focuses on a standard for interpreting the ambiguous phrase, "participating in the management," and thus primarily requires an examination of lender "control" theories-whereby the "exercise of control over the day to day operations or management of a borrower... can result in legal consequences." Tyler, supra, at 431.
54. Equitable subordination applies to bankruptcy proceedings in which creditors of the debtor request the court to subordinate the claim of a dominating creditor that engaged in inequitable conduct. Creditors also may request that courts use the doctrine of alter ego to pierce the corporate veil of an insolvent company controlled by a lender to satisfy creditors' claims.
55. Other lender "control" theories, such as agency, tortious interference, and limited partnership, are less applicable as a standard to interpret management participation under CERCLA. Agency theory does not seem appropriate because cases applying it usually involve trade creditors; thus it is easier to find common interests and identity of goals between the principal and the agent. 56 Second, the doctrines are appropriate in determining the scope of management participation because they have been applied to cases drawing the gray line between a lender's legitimate management of a loan and its excessive control of the borrower's activities. Cases under these doctrines reveal both consistent fact patterns that have been considered appropriate lender behavior and activities that have led courts to find a control relationship in which the creditor dominated the debtor. Because a lender generally does not wish to operate the debtor's business, 5 7 but may take steps to protect its loan when the debtor experiences financial difficulties, courts will invoke the doctrine of equitable subordination or alter ego if they find that the lender exercised control that amounted to total domination of the debtor.
B. Total Domination as an Available Interpretation
Although a standard of total domination appears to be more restrictive than a literal interpretation of the words "participating in the management," an approach that looks to the lender's cumulative behavior by focusing on total control is a plausible method of construing management participation. Because legislative history does not provide any clues on what lender activities constitute management participation, and confusion exists concerning what lenders can do without "participating in the management," the term is ambiguous and thus open to a variety of interpretations.
First, a construction of total control is consistent with, and advances, Congress' goal of encouraging private parties to engage in surveillance of pollution conditions and safer disposal practices. 5 " Second, because a lender whose activities constitute "participating in the management" of the facility under the statute would incur liability as an operator, the security interest exemption only makes sense if manageset of definite rules' "). Sept. 24, 1985) (statement of Sen. Evans) (major objective of Superfund is to "provide an incentive to those who manage hazardous substances or are responsible for contaminated sites to avoid releases and to make the maximum effort to clean up or mitigate the effects of any such release"); id. at S12,008 (statement of Sen. Domenici) ("we must provide incentives for the Government and private parties to join together rather than litigate"); see supra note 15 and accompanying text (innocent landowner defense acts as means of creating incentives for safer waste handling and disposal).
1989]
The Yale Law Journal [Vol. 98: 925 ment participation encompasses at a minimum activities that would lead to operator liability under the general liability scheme. To interpret the term as something less than those actions that would lead to liability as an operator would be illogical, since banks would be more susceptible to liability under the carved-out exemption than under the general liability scheme.
An examination of the legislative history 9 and court interpretations of the term "operator" shows that an operator is one who is in charge of or controls the operations at a facility. In applying CERCLA, courts have held persons who were in charge of or controlled hazardous waste disposal practices liable as operators. 6 0 Of course, these persons were not banks, but rather shareholders and executive officers of businesses that managed hazardous wastes. They had the capacity and general responsibility as executive officers to plan and implement disposal practices; naturally, they could be considered "owners or operators." Yet even with respect to a parent corporation that controlled the management and operation of its subsidiary, one court indicated that "care must be taken so that 'normal' activities of a parent with respect to its subsidiary do not automatically warrant finding the parent an owner or operator." 1 This dictum indicates that a higher standard of participation is needed before a parent corporation would be found liable as an "owner or operator" of a subsidiary's facility. The requirement for management participation of a bank should be at least as high as the participation required of a parent corporationor similar entity. The security interest exemption only makes sense 59. The legislative history states:
Operators of vessels do not include those individuals who are not totally responsible for the operation of a vessel. To fall within the definition, the individual must have assumed the full range of operational responsibility. For example, a pilot might be in charge of navigation of a vessel for a short duration, yet he does not meet the definition of "operator", since he neither mans nor supplies the vessel. In the case of a facility, an "operator" is defined to be a person who is carrying out operational functions for the owner of the facility pursuant to an appropriate agreement. H.R. REP. No. 172, 96th Cong., 2d Sess., pt. 1, at 36-37, reprinted in 1980 U.S. CODE CONG. & ADMIN. NEws 6160, 6181-82. Although the House Report distinguishes operators of vessels from operators of facilities, the essence of the meaning of "operator" is being "in charge of," "in control of," or "responsible for" the full range of operations at a vessel or facility. if management participation is not construed literally to mean participation in any management activity, but held to at least the same standard of "being in charge" or "in control" that would lead to "operator" liability under the general liability scheme. A standard of total control would not likely decrease a bank's incentive to investigate sites prior to lending; 6 2 instead, it would encourage banks to monitor the debtor's hazardous waste activities during the loan. 63 Nevertheless, because a standard of total domination might decrease a bank's incentive to investigate before lending, courts could condition application of commercial law standards to determine lender liability upon a showing of pre-loan environmental due diligence.
Courts may find it difficult to interpret "participating in the management" as total control given the phrase's broad connotations when read literally. While Congress could help matters by clarifying the term through amendment, such action is unlikely. Instead, the EPA could issue an interpretative rule that recognizes the importance of bank monitoring of hazardous waste sites, and that supports a cumulative approach for determining whether the lender controlled the debtor. 4 A cumulative approach that looks to total control is preferable to a bright-line test, since it provides courts with flexibility to address the circumstances of each case. Cumulative behavior analysis can be performed by applying the standards currently employed under the equitable subordination and alter ego theories of lender liability to determine when lenders have overreached in protecting their security interests. Although this approach is flexible, it still provides predictability because courts have applied consistently these commercial law standards of lender liability.
C. Equitable Subordination
Bankruptcy courts, as courts of equity, have used subordination 6 5 as an equitable remedy against fraud and breach of fiduciary duties owed to a 62. A bank's incentive to extend credit is inversely related to the need to monitor during the loan term. The borrower, however, has an incentive to increase the riskiness of the loan after the interest rate has been set by banks, since, by doing so, "he effectively obtains a higher-risk loan at an interest rate reflecting the lower risk level anticipated by the creditor when the loan was made." Jackson & Kronman, supra note 40, at 1149. Banks cannot always predict before lending how debtors may behave during the loan term. Thus, they will monitor debtors' operations to prevent misbehavior and to protect their security interests until monitoring costs exceed the possible increase in risk.
63. While a standard of total control could encourage lenders to help revive debtors by extending funds for cleanup and to allow for later recovery, not all banks are good Samaritans, nor does CER-CLA, as it stands now, require them to be. See United States v. Mirabile, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20,994, 20,997 (E.D. Pa. 1985) (nothing under CEROLA suggests that lenders are obligated to advance funds for purpose of cleanup, or to ensure that loan proceeds are applied to cleanup costs).
64. While interpretative rules do not bind courts, they "do constitute a body of experience and informed judgment to which courts and litigants may properly resort for guidance." Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) .
65. Under bankruptcy's priority scheme, subordination is the act or process by which the claims of the misbehaving creditor are ranked below the claims of those creditors that were disadvantaged by the misbehaving creditor's inequitable conduct. See 3 COLLIER ON BANKRUPTrCY 510.05 (L. King [Vol. 98: 925 bankrupt corporation. 66 To order the subordination of claims, the court must find that (1) the claimant engaged in inequitable conduct, and (2) the misconduct resulted in injury to the bankrupt's creditors or conferred an unfair advantage on the claimant.1 7 This two-pronged standard has been referred to as the "Mobile Steel test." ' "B
The type of alleged inequitable conduct found in subordination cases usually involves either fraud or breach of a fiduciary duty owed to the bankrupt corporation. 6 9 The doctrine is not limited to fiduciaries who are shareholders, officers, and directors of bankrupt companies, but applies to any person who acted in a fiduciary capacity, breached a fiduciary duty, and caused claimants to whom a duty was owed to suffer to their detriment.
7 0 Because a creditor is not ordinarily a fiduciary of either his debtor or his fellow creditors, the standard of misconduct for a non-insider creditor that must be demonstrated to justify subordination is quite substantial. 1 A creditor may be considered a fiduciary of his debtor and be held accountable for his actions if he exercises control over the debtor's decisionmaking processes that amounts to domination of the debtor's will.
72 Commentators have classified degrees of lender control into categories of voting control, management control, and financial domination to indicate the circumstances that have and have not led to subordination. 7 3 While financial domination does not lead to a finding of control, voting control and management control may warrant subordination if the creditor exercises that control to the point where the debtor can make no independent decisions. 74 This Note proposes that courts examine the kinds of behavior that 71. 
Financial Domination
Courts have found that lenders exercising financial domination 76 over a debtor have not engaged in inequitable conduct so as to warrant subordination of their claims. Financial domination ordinarily does not elevate the lender to "insider" status because the right to control the debtor financially is inherent in most debtor-creditor relationships. Illustrations of financial domination include offering business advice and insisting on its implementation, exercising daily monitoring activities, and exacting debtor concessions.
7 Accordingly, banks lending to waste disposal firms should be free to perform these kinds of monitoring activities to protect their collateral. They should be free to offer suggestions to improve the safety of debtors' disposal practices, threaten to declare defaults if debtors engage in doctrine to enable courts to deal appropriately with inequitable or fraudulent conduct, and left to courts development of principle of equitable subordination). Although the doctrine does not provide complete certainty, it does provide a sophisticated analysis to determine excessive control by focusing on the lender's cumulative behavior to see whether the lender completely dominated the policy and business practices of the debtor. See, e.g., DeNatale & Abram, The Doctrine of Equitable Subordination as Applied to Nonmanagement Creditors, 40 Bus. LAW. 417, 429 (1985) (application of equitable subordination to claims of nonmanagement creditors has not resulted in abuse of flexibility). Also, subordination cases present consistent fact patterns of activities that have not led to a finding of control. Id. at 444-45 (creditor given broad license to monitor debtor's activities before being deemed in control).
75. Because harm to third parties is not required to trigger CERCLA liability, see supra note 4 and accompanying text (liability under CERCLA determined by whether defendant falls within class of potentially responsible parties and whether certain conditions are met), the second element-injury to other claimants-is unnecessary. The doctrine of equitable subordination requires the second element of the Mobile Steel test because bankruptcy law involves ranking of payments among creditors. When a bankruptcy court finds that a creditor has acted unfairly by improving his position vis-a-vis other claimants pre-bankruptcy, the court will subordinate his claim to those claimants who were disadvantaged. See 3 CoLImER oN BANKRUPTCY, supra note 65, % 510.05.
76. Financial domination is the power to influence those who have voting or management control of the debtor by suggesting ways in which the debtor can improve its financial performance. 1980) , held that a creditor would not be subject to equitable subordination if it exercises a significant degree of daily monitoring, goes to lengths to aid a debtor, and tries to help the debtor keep intact his business so long as no other creditors are harmed. The court reasoned that equitable subordination was an extraordinary remedy, to be used sparingly, and the burden of proof was substantial, particularly with respect to non-insiders. illegal disposal practices or fail to correct risky ones, and demand that loan proceeds be spent on waste reduction equipment. By allowing lenders to influence policies or business practices in this way, courts can encourage lenders to monitor the waste sites of their debtors.
Management Control
In applying the doctrine of equitable subordination, courts may find that a lender engaged in inequitable conduct if it exercised management control 78 that amounted to total domination of the debtor.
7 9 Thus, under CERCLA, a lender would have engaged in inequitable conduct if it indirectly controlled the borrower's disposal policies and practices by hiring and firing the company's directors, dictating who would be its officers or employees, or exercising veto powers over its business decisions. For example, one court has applied equitable subordination when a bank's decisions forced the execution of security agreements in inventory and equipment; determined which of the debtor's creditors would be paid with an eye towards enhancing previously existing security interests; compelled the termination of employees; cut officer salaries; and failed to honor payroll checks. 80 On the other hand, the injection of bank personnel or consultants into the debtor company to assist in its affairs will not give rise to a fiduciary relationship without a showing of undue influence or coercion. 8 1 A bank also may exercise leverage over the debtor's business operations to restore the firm's profitability if the bank's demands are not forced upon the debtor. 8 2 Because loan covenants can grant lenders an extensive degree of management control, courts should focus on whether the control was actually exercised and amounted to improper coercion. 83 78. Management control is financial domination plus indirect control of the debtor that imposes a fiduciary standard of conduct on the bank. Illustrations of indirect control include supervising the dayto-day operations of the debtor, controlling the debtor's assets, and injecting management consultants or bank personnel into the debtor company.
79. Management control in itself is not improper if the creditor uses that control to help an ailing company become financially stable. See Soriano & Lockett, supra note 34, at 59 (lender often appoints consultant to assist financially distressed borrower in managing affairs, requests debtor to hire new management, and suggests ways to improve operations and cut costs as part of normal workout procedures between creditor and debtor). The inequity lies in management control that is coercive and that interferes with the debtor's autonomy. A lender should be encouraged to use its leverage to encourage workouts and to restore the profitable operations of the debtor, rather than to resort immediately to its right to declare a default. If a lender can engage in workout procedures without fear of being deemed an operator under CERCLA, it may postpone default declaration and recommend consultants to help the debtor manage finances. Neither the lender nor the bank agent benefits by cutting the debtor's operating costs to the point where disposal practices are risky, since the lender may lose the value of the security interest if a release occurs. 8 4 Banks, then, can help debtors solve financial problems before those problems lead to risky disposal practices. Courts can encourage banks to monitor hazardous waste sites by interpreting management participation as total domination of their debtors, rather than focusing on individual activities related to management in which banks or their agents engaged.
Voting Control
Courts may find the lender in direct control of the debtor for purposes of equitable subordination if it exercised its voting power through a pledge of stock to elect directors who shape and implement the debtor's policies. 8 " Potential voting control is relevant under CERCLA because a bank may hold as collateral a pledge of stock of a debtor that handles hazardous wastes. As a pledgee, however, the lender does not have an automatic right to vote the stock; its right to vote is contingent upon default. Thus, potential voting power should' not give rise to liability as an "owner or operator" of the debtor.
D. Alter Ego
Cases applying the alter ego doctrine to debtor-creditor relationships also provide guidance for determining the bounds of appropriate lender behavior under CERCLA. 8 " Courts may invoke the equitable remedy of instrumentalities of creditor; further evidentiary hearings necessary to discover whether creditor exercised right of control).
84. See supra note 16 (describing problems lenders could face if they held an interest in contaminated collateral). 86. Although the doctrine of alter ego does not offer bright lines to determine permissible lender activities, it-like the doctrine of equitable subordination-does provide a sophisticated analysis to find excessive control based on total domination of the debtor.
The degree of control needed to substantiate an alter ego claim is high, and courts accordingly have
1989]
The Yale Law Journal [Vol. 98: 925 alter ego if they find that the dominant corporation, usually the parent firm, (1) controlled the subservient one, and (2) proximately caused the plaintiff harm through misuse of that control. 87 In cases involving alleged alter ego in debtor-creditor relationships, actual, total control is necessary to meet the first element of the test. 88 Thus, the two-pronged test under alter ego resembles the two-part standard of Mobile Steel. Moreover, both tests require total domination of the debtor to trigger a finding of improper control. 8 9 As with the analysis of equitable subordination cases to determine lender management participation under CERCLA, courts referring to the alter ego doctrine need only examine the standards developed to find whether the test's first element-total domination-is met." Cases applying the doctrine of alter ego support the argument that financial domination should not lead to a finding of excessive control to hold the creditor liable for the debtor's obligations. 1 The cases also strengthen the proposition that management control is proper short of coercion. For example, courts have required "actual, operative, total control" 9 ' 2 or total surrender of debtors' management control" for lenders to be liable under the instrumentality theory. These cases show that a higher been reluctant to impose liability under this theory. See Lundgren, Liability of a Creditor in a Control Relationship with Its Debtor, 67 MARQ. L. REv. 523, 533 (1984) ("courts recognize the practical necessities that arise when creditors are confronted with debtors in financial distress" and may feel "it is worthwhile to permit creditors to take relatively strong measures ... to protect the creditor's debt rather than adopt a rule which would have the effect of forcing creditors to seek premature liquidation or bankruptcy proceedings"). Similarly, courts in equitable subordination cases have given lenders broad license to monitor the activities of their borrowers before they are deemed to be in control. standard of control-complete domination-is required for nonmanagement creditors than for shareholders, directors, or officers of the controlled corporation. By interpreting management participation as total control over the debtor, courts could encourage lenders to monitor sites to protect their investments and, as an incident to exercising their bargainedfor rights, to play an active role in deterring unsafe disposal practices.
CONCLUSION
Examination of the circumstances that have and have not led to lender liability under equitable subordination and alter ego can provide creditors with a clearer framework of acceptable patterns of behavior when determining the extent to which they may assist debtors that handle hazardous wastes. To determine whether the lender participated in the management of the debtor, courts should look to the kinds of behavior that have been considered "inequitable" under the first prong of the Mobile Steel test, or to "total, participatory, actual" control under the first element of the alter ego standard. Under either approach, 4 the court should find that total control amounting to ownership is what exposes the creditor to liability." Liability should be triggered not just by nominal activities that appear to give creditors management or voting control, but rather by actual exercise of such control that amounts to coercion, and, in effect, actual ownership. To ensure that banks will continue to investigate debtor sites prior to lending, the proposed standard of liability will apply only upon a showing that the bank conducted pre-loan environmental due diligence.
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The proposed interpretation of the words "participating in the manage-94. Either approach will suffice, since courts will be looking at a standard of total domination. See, e.g., In re Beverages Int'l Ltd., 50 Bankr. 273 (Bankr. D. Mass. 1985) (creditor's use of debtor as alter ego is sufficient inequitable conduct to warrant subordination); DeNatale & Abram, supra note 74, at 443 (indicia of control in instrumentality cases are relevant for determining control for equitable subordination).
95. Of course, if the lender exercises its right to elect directors or to receive dividends through a holding of stock, it will be liable as the owner of the debtor. Similarly, the mortgagee in United States v. Nicolet, who is also the former controlling stockholder of the polluter, is not a typical non-insider creditor but the former parent of the polluting company. United States' Memorandum in Support of Its Second Motion for Leave to Amend Complaint at 18, United States v. Nicolet, No. 85-3060 (E.D. Pa. filed Nov. 22, 1988). As a former parent, the company may be held to a broader, more appropriate standard which looks to whether it "had the capaity... to make decisions and implement actions and mechanisms to prevent and abate the damage caused by the disposal and releases of hazardous wastes at the facility. . 1985) . For example, the activities of the foreclosing mortgagee that were regarded as prudent and routine steps to secure the property, see supra note 31 and accompanying text, are illustrations of financial control under the doctrines of equitable subordination and alter ego. The activities of the secured creditor whose motion for summary judgment was denied are consistent with those described as management control under these doctrines. Moreover, the denial of summary judgment supports the proposed standard's argument that a finding of control that rivals ownership is needed to trigger liability, and that activities that appear to comprise management participation are not sufficient in themselves to warrant such a finding. [Vol. 98: 925 ment" in CERCLA's security interest exemption will provide certainty and encourage efficient bank monitoring by holding lenders liable as operators only if they totally dominated the debtor's business practices. Policy objectives under CERCLA demand this interpretation because it will encourage lenders to monitor their debtors' sites. Monitoring will serve the dual purposes of protecting the lenders' investments and bargained-for rights, and promoting CERCLA's policy goals, as lenders can detect potential financial problems that may lead to risky disposal practices and help solve those problems before releases or threatened releases of hazardous substances occur. An interpretation of management participation as total domination that amounts to ownership, thereby making bank exposure to liability minimal, will encourage lenders to monitor during the loan term, maintain the debtors' enterprises as going concerns, extend the capital needed to clean up sites or install anti-pollution measures, and recover the debt when their borrowers' economic and environmental health is more stable.
